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Michael Shane Christopher v. SmithKline Beecham Corporation
635 F.3d 383; 2011 U.S. App. LEXIS 2834 (9th Circuit)

The issue is whether pharmaceutical sales representatives are exempt from overtime pay,

SMITH, Cireury Jungg,

Plaintiffs-Appellants Michael Christopher and Frank Buchanan appeal the judgment ofhe dis
trict court that they are not entitled to overtime pay under the Fair Labor Standards Ac of 19%
(FLSA). Plaintiffs were employed as Pharmaceutical Sales Representatives (PSRs) for Defendr.
Appellee SmithKline Beecham Corporation d/b/a GlaxoSmithKline (Glaxo). Glago classifed
Plaintiffs as “outside salesmen”—a legal designation that exempts an employee from the FLS4
overtime-pay requirement. Plaintiffs’ suit challenges Glaxo’s classification and seeks back .
The district court granted summary judgment to Glaxo. We affirm, :
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(b) A manufacturer’s representative, for example, mayvpcrfnrm various types of promg. SR 8
tional activities such as putting up displays and posters, removing dgmage(! olr‘spoiled stock from N'm;:u
the merchant’s shelves or rearranging the merchandise. . . . Promotion activities directed toward g ‘
consummation of the employee’s own sales are exempt. Promotional activities designed to stin. i
ulate sales that will be made by someone else are not exempt outside sales work. . .. ”"“,
(c) Another example is a company representative who visits chain stores, arranges the mer- forts &
chandise on shelves, replenishes stock by replacing old with new merchandise, sets up displays quton
and consults with the store manager when inventory runs low, but does not obtain a commit- Jetail
ment for additional purchases. The arrangement of merchandise on the shelves or the replenish- other
ing of stock is not exempt work unless it is incidental to and in conjunction with the employee’s
own outside sales. Because the employee in this instance does not consummate the sale nor direct Defer
efforts toward the consummation of a sale, the work is not exempt outside sales work.

In a FLSA overtime-wage case, the question of how an employee spends his or her work- (ase
day is one of fact, while the question of whether his or her activities exclude him or her from the The ¢
overtime-pay requirement is one of law. The

The employer always has the burden of showing the exemption applies to its employee. e

Absent an agency-determined result, it is the province of the court to construe the relevant
statutes and regulations. As noted supra, Plaintiffs argue that by not transferring any product to el

1

phys?cidns, they are not selling pharmaceuticals, but only “promoting” them. Plaintiffs say this dis-
tinction is warranted in light of the rule that the FLSA be “narrowly construed against . . . employ- 2
ers.” For its part, Glaxo urges us to view “sale” in Section 3(k) in a commonsensical fashion, while 1
contending that the meaning of “sale” is permissive. Glaxo urges us to adopt the rationale that the -
phrase “other disposition” in Section 3(k)’s definition of “sale” is a broad catch-all category.
Plaintiffs’ contention that they do not “sell” to doctors ignores the structure and realities of
the heavily regulated pharmaceutical industry. It is undisputed that federal law prohibits phar-
maceutical manufacturers from directly selling prescription medications to patients. Plaintiffs
suggest that de.splite being hired for their sales experience, being trained in sales methods, en- 670
couraging physicians to prescribe their products, and receiving commission-based compensation

Rey
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